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Re: Ad Hoc Committee discussion issues
Dear Ms. Miyasato;
After attending the County’s ad hoc committee to discuss intergovernmental
relations, agreements and any and all development plans of the Santa Ynez Band
of Mission Indians (now calling themselves Chumash descendants) there were

some matters of immediate concern.
The meeting opened up with supervisor Farr indicating the County of Santa

Barbara has always acknowledged this band as a “sovereign Indian Nation.” This

1.
is neither legal or appropriate under 25 U.S.C. Sec. 71, a copy of which is
enclosed. The best and most accurate description of any Indian tribe is a domestic

dependent community or tribe of Indians that has the right to self government and

certain immunity from taxes, certain laws and lawsuits.
The recitals at the outset of the existing “Cooperative Agreement” are
replete with important factual errors and misrepresentations. In particular matters

2.
described as “background” are false and inaccurate.
hts to land from the

The itinerant Indian descendants at Santa Ynez acquired no ri%l
Mexican occupation of California. [See Robinson v. Jewell, 9" Circ. 22 June 2015
__F.3d____.] The Smiley Commission report, which formed the basis for the
Mission Indian Relief Act of 1891 as amended in 1892 found that the Indians at
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Santa Ynez were NOTin need of a Presidential “set aside”' of land because they
had been more than adequately provided for by the Catholic church. One parcel of
land (the upper reservation housing area was deeded to the United Sates in trust in
1903 pursuant to an agreement made in 1901. The 75 acre parcel where the current
hotel casino is located was the subject of a quiet title action which included what
is now the Camp 4 land. The, judgment agreed to by the United States, was
entered in that case in 1906 quieting title to all that land with title exclusively in
the church. The many individually named Defendants in that case (there was no
tribe or tribal government) were allowed, by the settlement agreement, to occupy
and use that 75 acre parcel subject to a number of conditions and restrictions made
to run with the land with reversionary rights in the church. That parcel is not an
Indian reservation nor was it ever brought into trust as required by 25 U.S.C. 465
even after the Catholic church made a Quitclaim Deed to the United States in 1938
conveying that parcel to the United States by gift which was subject to all existing
covenants, terms, conditions and restrictions.

3. The next thing to be noted is the proposed “cooperative agreement” is
subject to 25 U.S.C. Sec. 81, a copy is enclosed. In particular are the provisions
the tribe has included to evade payment of monies due the County by the
limitations set out in paragraph 11a, where the tribe seeks to severely restrict
recovery of monies that would be due the County, to the net, net income from the
casino revenues as opposed to all of the tribe’s properties and assets. Casino
revenue is already limited by 25 U.S.C. 2710 (a copy is enclosed). In addition that
gross revenue is first subject to overhead expenses including payments due on
large bond obligations of the tribe. In effect the County is at the end of the line for
casino revenues that become adjusted gross revenues and are then paid over to the
tribe by the casino operation and subject to other prior obligations such as profit
distributions to tribal members (per capital payments) and other prior earmarked
expense allocations.?

It is also subject to obligations to individual tribal member who receive substantial
“per capital payments.” In essence, once everyone else is paid, whatever money is
left would be available to pay obligations to the County. This is compounded by
the fact the tribe claims ‘“‘sovereign immunity” allows them to operate with no

'The 1864 Act of Congress created only 4 Indian reservations in California, one
of which was called the Mission reservation. Court decisions [Donnelly v. United States
[1913] 228 U.S. 243, Matz v. Arnett [1973] 412 U.S. 481, determined that entitled the
President to authorize by decree or special order, land “set asides” for landless Indians. In
1871 Congress prohibited any further creations of treaty reservations. Relying upon the
Smiley Commission some 26 land set asides were made by various Presidents. The Santa
Ynez community had no land set aside under this process because of the Smiley
Commission conclusion there was no need to do so.

2 The income from a tribe’s gaming operation is severely limited by law under the
Indian Gaming and Regulatory Act [25 U.S.C. 2710]. (copy enclosed)




disclosure, no record inspection or auditing. As a result, whatever monies that are
available to pay obligations to the County are dependent upon the voluntary
disclosure by the tribal government and casino operations who cannot be made to
disclose what these gross revenues, adjusted gross revenues and net revenues
actually are.

It is important to note that an agreement such as this made in connection with a fee
to trust transfer is not necessarily governed by the rules and provisions of the
Indian Gaming and Regulatory Act [25 U.S.C. 2701 et.seq.] or the National Indian
Gaming Commission unless gaming activity can be conducted.

All of the problems I previously identified in a lengthy analysis of this
“cooperative agreement “were furnished to the County, each member of the Board
of Supervisors, and County counsel nearly two years ago. Besides all those
matters, both legal issues and economic deficiencies, the provisions of 25 U.S.C.
81 (enclosed) must also be applied even through the B.I.A. may arbitrarily
conclude it does not apply.

It is extremely important to be aware that Indian tribes often enter into agreements
and later, to evade their provisions, assert their own illegality as a grounds to
evade their performance. Without going into too much detail here, a common
example is to purport to waive sovereign immunity and then later assert that that
waiver is invalid for a whole host of reasons, for example it was not concurred in
by the tribal council, or could not be waived without amending or changing the
tribe’s constitution, etc.

It would be instructive and a good idea for the County to review cases like
Marshal Bank v. Nooksack Indian Tribe. In that case the tribe breached the
agreement with the bank that lent them millions for casino construction and when
the tribe was sued, they sought to have the case dismissed on the grounds their
waiver of immunity was invalid. They also asserted their contract with the bank
was unenforceable because it wasn’t approved by the Secretary of Interior among
other defenses. You should note that the so-called cooperative agreement makes
no provision for compliance with this requirement under 25 U.S.C. 81, [copy
attached] such an omission builds in a legal escape (or poison pill) if the Chumash
were to succeed in getting the County to agree to this “contract” and the land were
to go into trust.’

> It is no coincidence that the tribe seeks the County’s support to facilitate and
support transfers of fee land into trust. That is because once the land is transferred into
trust it will not be taken out of trust if the tribe reneges and violates any terms of the
cooperative agreement even if found to be in breach by a judgment after litigation. The
court has no power to restore lands from trust back to fee. Only an Act of Congress could
return Indian trust land back to taxable fee lands.



Also any limitation on uses for land to be placed into trust even if agreed to in a
contract in advance will not be enforced by the federal government and cannot be
enforced in court once the land is in trust. In other words a blatant breach of the
agreement in which the County supported a transfer into trust, will not be a basis
to remove the land from trust. Once in trust only an Act of Congress can remove it

from trust.

Lastly, I had heard that some consideration has been given to having the tribal
chairman or a tribal official “chair” the ad hoc County committee. If true I don’t
believe that a County ad hoc committee [established by the County Board of
Supervisors] can be “chaired” by anyone other than the Supervisor’s and
personnel lawfully appointed to chair that committee, and to do otherwise would
likely be illegal. I believe to do otherwise is also inappropriate. Particularly
because any outsider, who has not taken the requisite Constitutional oath nor
submitted the requisite form 700 disclosure statement and who has not been
elected or appointed to public office can be allowed to conduct official County
business, or chair such an official committee.

Vety truly yours,
s>
es E. Marino

cc:  Santa Barbara County Board of Supervisors



25 United States Code Sec. 71

Copy of the Indian Appropriations
Act of 1871 prohibiting the
acknowledgment of any Indian tribe
or ‘“nation” within the United States as
being acknowledged or recognized as
an independent sovereign nation, tribe
or power with whom the United States
may contract by treaty.



SUBCHAPTER I—TREATIES

§71. Future treaties with Indian tribes

No Indian nation or tribe within the territory ot the United States shall be acknowledoed or
recognized as an independent nation. tribe, or power with whom the United States may contract by
treaty: but no obligation of any treaty lawfully made and ratified with any such Indian nation or tr]be
prior to March 3, 1871, shall be hereby invalidated or impaired. Such treaties, and any Executive
orders and Acts of Congress under which the rights of any Indian tribe to fish are secured. shall be
construed to prohibit (in addition to any other prohibition) the imposition under any law of a State or
political subdivision thereof of any tax on any income derived from the exercise of rights to fish
secured by such treaty, Executive order, or Act of Congress if section 7873 of title 26ydoes not
permit a like Federal tax to be imposed on such income.

(R.S. §2079; Pub. L. 100-647. title I11. §3042. Nov. 10, 1988. 102 Stat. 3641.)

CODIFICATION
R.S. §2079 derived from act Mar. 3, 1871, ch. 120. §1. 16 Stat. 566.



Copy of 25 U.S.C. Section 81

This is required for all contracts made
with an Indian tribe unless the
Secretary of Interior (arbitrarily)
decides it does not apply. This is
another means a tribe can attack or
evade a contract they have signed and
agreed to previously.



§81

(R.S. §2080.)
CODIFICATION

R.S. §2080 derived from act July 5, 1862, ch. 135, §1, 12
Stat. 528.

SUBCHAPTER II—CONTRACTS WITH
INDIANS

§81. Contracts and agreements with Indian
tribes
(a) Definitions
In this section:

(1) The term “Indian lands’ means lands the
title to which is held by the United States in
trust for an Indian tribe or lands the title to
which is held by an Indian tribe subject to a
restriction by the United States against alien-
ation.

(2) The term ‘‘Indian tribe’’ has the meaning
given that term in section 450b(e) of this title.

(8) The term ‘‘Secretary” means the Sec-
retary of the Interior.

(b) Approval

No agreement or contract with an Indian tribe
that encumbers Indian lands for a period of 7 or
more years shall be valid unless that agreement
or contract bears the approval of the Secretary
of the Interior or a designee of the Secretary.

(c) Exception

Subsection (b) of this section shall not apply
to any agreement or contract that the Secretary
(or a designee of the Secretary) determines is
not covered under that subsection.

(d) Unapproved agreements

The Secretary (or a designee of the Secretary)
shall refuse to approve an agreement or contract
that is covered under subsection (b) of this sec-
tion if the Secretary (or a designee of the Sec-
retary) determines that the agreement or con-
tract—

(1) violates Federal law; or
(2) does not include a provision that—

(A) provides for remedies in the case of a
breach of the agreement or contract;

(B) references a tribal code, ordinance, or
ruling of a court of competent jurisdiction
that discloses the right of the Indian tribe to
assert sovereign immunity as a defense in an
action brought against the Indian tribe; or

(C) includes an express waiver of the right
of the Indian tribe to assert sovereign immu-
nity as a defense in an action brought
against the Indian tribe (including a waiver
that limits the nature of relief that may be
provided or the jurisdiction of a court with
respect to such an action).

(e) Regulations

Not later than 180 days after March 14, 2000,
the Secretary shall issue regulations for identi-
fying types of agreements or contracts that are
not covered under subsection (b) of this section.

(f) Construction

Nothing in this section shall be construed to—
(1) require the Secretary to approve a con-
tract for legal services by an attorney;
(2) amend or repeal the authority of the Na-
tional Indian Gaming Commission under the
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Indian Gaming Regulatory Act (25 U.S.C. 2701
et seq.): or

(3) alter or amend any ordinance, resolution,
or charter of an Indian tribe that requires ap-
proval by the Secretary of any action by that
Indian tribe.

(R.S. §2103; Pub. L. 85-770, Aug. 27, 1958, 72 Stat.
927; Pub. L. 106-179, §2, Mar. 14, 2000, 114 Stat.
46.)

REFERENCES IN TEXT

The Indian Gaming Regulatory Act, referred to in
subsec. (f)(2), is Pub. L. 100-497. Oct. 17. 1988, 102 Stat.
2467. as amended. which is classified principally to
chapter 29 (§2701 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2701 of this title and Tables.

CODIFICATION

R.S. §2103 derived from acts Mar. 3, 1871, ch. 120, §3.
16 Stat. 570; May 21. 1872, ch. 1717, §§1. 2. 17 Stat. 136.

AMENDMENTS

2000—Pub. L. 106-179 amended section generally. sub-
stituting present provisions for provisions which re-
quired agreements with Indian tribes or Indians to be
in writing, to bear the approval of the Secretary, to
contain the names of all parties in interest. to state
the time and place of making, purpose, and contin-
gencies, and to have a fixed time limit to run, and pro-
visions which declared agreements made in violation of
this section to be null and void and which authorized
recovery of amounts in excess of approved amounts,
with one half of recovered amounts to be paid into the
Treasury.

1958—Par. Second. Pub. L. 85-770 struck out require-
ment that contracts with Indian tribes be executed be-
fore a judge of a court of record.

Par. Sixth. Pub. L. 85-770 struck out par. Sixth enu-
merating contractual elements to be certified to by the
judge.

TRANSFER OF FUNCTIONS

For transfer of functions of other officers, employees,
and agencies of Department of the Interior, with cer-
tain exceptions. to Secretary of the Interior. with
power to delegate, see Reorg. Plan No. 3 of 1950, §§1. 2.
eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, set out in
the Appendix to Title 5, Government Organization and
Employees.

§8la. Counsel for prosecution of claims against
the United States; cancellation; revival

Any contracts or agreements approved prior to
June 26, 1936, by the Secretary of the Interior
between the authorities of any tribe, band, or
group of Indians and their attorneys for the
prosecution of claims against the United States,
which provide that such contracts or agree-
ments shall run for a period of years therein
specified, and as long thereafter as may be re-
quired to complete the business therein provided
for, or words of like import, or which provide
that compensation for services rendered shall be
on a quantum-meruit basis not to exceed a spec-
ified percentage, shall be deemed a sufficient
compliance with section 81 of this title: Pro-
vided, however, That nothing herein contained
shall limit the power of the Secretary of the In-
terior, after due notice and hearing and for prop-
er cause shown, to cancel any such contract or
agreement: Provided further, That the provisions
of this section and section 81b of this title shall
not be construed to revive any contract which
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SECTION 2710

Subsection (b) (2) --- (B) permissible uses for

Indian Gaming revenues items (i through v)

(highlighted with yellow highlighting)
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(d) Federal agency personnel

Upon the request of the Chairman, the head of
any Federal agency is authorized to detail any
of the personnel of such agency to the Commis-
sion to assist the Commission in carrying out its
duties under this chapter, unless otherwise pro-
hibited by law.

(e) Administrative support services

The Secretary or Administrator of General
Services shall provide to the Commission on a
reimbursable basis such administrative support
services as the Commission may request.

(Pub. L. 100497, §8, Oct. 17, 1988, 102 Stat. 2471.)

REFERENCES IN OTHER LAWS TO GS-16, 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS-16. 17,
or 18. or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees. see section 529 [title I. §101(c)(1)]
of Pub. L. 101-509. set out in a note under section 5376
of Title 5.

§2708. Commission; access to information

The Commission may secure from any depart-
ment or agency of the United States informa-
tion necessary to enable it to carry out this
chapter. Upon the request of the Chairman, the
head of such department or agency shall furnish
such information to the Commission, unless
otherwise prohibited by law.

(Pub. L. 100-497, §9. Oct. 17, 1988, 102 Stat. 2472.)

§2709. Interim authority to regulate gaming

Notwithstanding any other provision of this
chapter, the Secretary shall continue to exercise
those authorities vested in the Secretary on the
day before October 17, 1988, relating to super-
vision of Indian gaming until such time as the
Commission is organized and prescribes regula-
tions. The Secretary shall provide staff and sup-
port assistance to facilitate an orderly transi-
tion to regulation of Indian gaming by the Com-
mission.

(Pub. L. 100-497, §10, Oct. 17, 1988, 102 Stat. 2472.)

§2710. Tribal gaming ordinances

(a) Jurisdiction over class I and class II gaming
activity

(1) Class I gaming on Indian lands is within
the exclusive jurisdiction of the Indian tribes
and shall not be subject to the provisions of this
chapter.

(2) Any class II gaming on Indian lands shall
continue to be within the jurisdiction of the In-
dian tribes, but shall be subject to the provi-
sions of this chapter.

(b) Regulation of class II gaming activity; net
revenue allocation; audits; contracts

(1) An Indian tribe may engage in, or license
and regulate, class II gaming on Indian lands
within such tribe’s jurisdiction, if—

(A) such Indian gaming is located within a
State that permits such gaming for any pur-
pose by any person, organization or entity
(and such gaming is not otherwise specifically
prohibited on Indian lands by Federal law),
and
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(B) the governing body of the Indian tribe
adopts an ordinance or resolution which is ap-
proved by the Chairman.

A separate license issued by the Indian tribe
shall be required for each place, facility, or loca-
tion on Indian lands at which class II gaming is
conducted.

(2) The Chairman shall approve any tribal or-
dinance or resolution concerning the conduct, or
regulation of class IT gaming on the Indian lands
within the tribe’s jurisdiction if such ordinance
or resolution provides that—

(A) except as provided in paragraph (4), the
Indian tribe will have the sole proprietary in-
terest and responsibility for the conduct of
any gaming activity;

(B) net revenues from any tribal gaming are
not to be used for purposes other than—

(1) To fund tribal government operations or
programs;

(ii) to provide for the general welfare of
the Indian tribe and its members;

(iii) to promote tribal economic develop-
ment;

(iv) to donate to charitable organizations;
or

(v) to help fund operations of local govern-
ment agencies;

(C) annual outside audits of the gaming,
which may be encompassed within existing
independent tribal audit systems, will be pro-
vided by the Indian tribe to the Commaission;

(D) all contracts for supplies, services, or
concessions for a contract amount in excess of
$25,000 annually (except contracts for profes-
sional legal or accounting services) relating to
such gaming shall be subject to such independ-
ent audits;

(E) the construction and maintenance of the
gaming facility, and the operation of that
gaming is conducted in a manner which ade-
quately protects the environment and the pub-
lic health and safety; and

(F) there is an adequate system which—

(i) ensures that background investigations
are conducted on the primary management
officials and key employees of the gaming
enterprise and that oversight of such offi-
cials and their management is conducted on
an ongoing basis; and

(ii) includes—

(I) tribal licenses for primary manage-
ment officials and key employees of the
gaming enterprise with prompt notifica-
tion to the Commission of the issuance of
such licenses;

(II) a standard whereby any person
whose prior activities, criminal record, if
any, or reputation, habits and associations
pose a threat to the public interest or to
the effective regulation of gaming. or cre-
ate or enhance the dangers of unsuitable,
unfair, or illegal practices and methods
and activities in the conduct of gaming
shall not be eligible for employment; and

(IIT) notification by the Indian tribe to
the Commission of the results of such
background check before the issuance of
any of such licenses.

(3) Net revenues from any class II gaming ac-
tivities conducted or licensed by any Indian
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tribe may be used to make per capita payments
to members of the Indian tribe only if—

(A) the Indian tribe has prepared a plan to
allocate revenues to uses authorized by para-
graph (2)(B);

(B) the plan is approved by the Secretary as
adequate, particularly with respect to uses de-
scribed in clause (1) or (iii) of paragraph (2)(B);

(C) the interests of minors and other legally
incompetent persons who are entitled to re-
ceive any of the per capita payments are pro-
tected and preserved and the per capita pay-
ments are disbursed to the parents or legal
guardian of such minors or legal incompetents
in such amounts as may be necessary for the
health, education, or welfare, of the minor or
other legally incompetent person under a plan
approved by the Secretary and the governing
body of the Indian tribe; and

(D) the per capita payments are subject to
Federal taxation and tribes notify members of
such tax liability when payments are made.

(4)(A) A tribal ordinance or resolution may
provide for the licensing or regulation of class II
gaming activities owned by any person or entity
other than the Indian tribe and conducted on In-
dian lands, only if the tribal licensing require-
ments include the requirements described in the
subclauses of subparagraph (B)3@) and are at
least as restrictive as those established by State
law governing similar gaming within the juris-
diction of the State within which such Indian
lands are located. No person or entity, other
than the Indian tribe, shall be eligible to receive
a tribal license to own a class II gaming activity
conducted on Indian lands within the jurisdic-
tion of the Indian tribe if such person or entity
would not be eligible to receive a State license
to conduct the same activity within the juris-
diction of the State.

(B)(i) The provisions of subparagraph (A) of
this paragraph and the provisions of subpara-
graphs (A) and (B) of paragraph (2) shall not bar
the continued operation of an individually
owned class II gaming operation that was oper-
ating on September 1, 1986, if—

(I) such gaming operation is licensed and
regulated by an Indian tribe pursuant to an or-
dinance reviewed and approved by the Com-
mission in accordance with section 2712 of this
title,

(IT) income to the Indian tribe from such
gaming is used only for the purposes described
in paragraph (2)(B) of this subsection,

(IIT) not less than 60 percent of the net reve-
nues is income to the Indian tribe, and

(IV) the owner of such gaming operation
pays an appropriate assessment to the Na-
tional Indian Gaming Commission under sec-
tion 2717(a)(1) of this title for regulation of
such gaming.

(i1) The exemption from the application of this
subsection provided under this subparagraph
may not be transferred to any person or entity
and shall remain in effect only so long as the
gaming activity remains within the same nature
and scope as operated on October 17, 1988.

(iii) Within sixty days of October 17, 1988, the
Secretary shall prepare a list of each individ-
ually owned gaming operation to which clause
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(i) applies and shall publish such list in the Fed-
eral Register.

(c) Issuance of gaming license; certificate of self-
regulation

(1) The Commission may consult with appro-
priate law enforcement officials concerning
gaming licenses issued by an Indian tribe and
shall have thirty days to notify the Indian tribe
of any objections to issuance of such license.

(2) If, after the issuance of a gaming license by
an Indian tribe, reliable information is received
from the Commission indicating that a primary
management official or key employee does not
meet the standard established under subsection
(O(2H)(F)IHAD) of this section, the Indian tribe
shall suspend such license and, after notice and
hearing, may revoke such license.

(3) Any Indian tribe which operates a class II
gaming activity and which—

(A) has continuously conducted such activ-
ity for a period of not less than three years,
including at least one year after October 17,
1988; and

(B) has otherwise complied with the provi-
sions of this section?!

may petition the Commission for a certificate of
self-regulation.

(4) The Commission shall issue a certificate of
self-regulation if it defermines from available
information, and after a hearing if requested by
the tribe, that the tribe has—

(A) conducted its gaming activity in a man-
ner which—

(1) has resulted in an effective and honest
accounting of all revenues;

(i1) has resulted in a reputation for safe,
fair, and honest operation of the activity;
and

(iii) has been generally free of evidence of
criminal or dishonest activity;

(B) adopted and is implementing adequate

systems for

(i) accounting for all revenues from the ac-
tivity;

(ii) investigation, licensing, and monitor-
ing of all employees of the gaming activity;
and

(iil) investigation, enforcement and pros-
ecution of violations of its gaming ordinance
and regulations; and

(C) conducted the operation on a fiscally and
economically sound basis.

(5) During any year in which a tribe has a cer-
tificate for self-regulation—

(A) the tribe shall not be subject to the pro-
visions of paragraphs (1), (2), (3), and (4) of sec-
tion 2706(b) of this title;

(B) the tribe shall continue to submit an an-
nual independent audit as required by sub-
section (b)(2)(C) of this section and shall sub-
mit to the Commission a complete resume on
all employees hired and licensed by the tribe
subsequent to the issuance of a certificate of
self-regulation; and

(C) the Commission may not assess a fee on
such activity pursuant to section 2717 of this

180 in original. Probably should be followed by a comma.
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(d) Federal agency personnel

Upon the request of the Chairman, the head of
any Federal agency is authorized to detail any
of the personnel of such agency to the Commis-
sion to assist the Commission in carrying out its
duties under this chapter, unless otherwise pro-
hibited by law.

(e) Administrative support services

The Secretary or Administrator of General
Services shall provide to the Commission on a
reimbursable basis such administrative support
services as the Commission may request.

(Pub. L. 100-497, §8, Oct. 17. 1988, 102 Stat. 2471.)

REFERENCES IN OTHER Laws TO GS-16. 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS-16. 17.
or 18. or to maximuim rates of pay under the General
Schedule, to be considered references o rates payable
under specified sections of Title 5, Government Organi-
zabion and Employees. see section 529 [titie I. §101(cx 1]
of Pub. L. 101-509. set out in a note under section 5376
of Title 5.

§2708. Commission; access to information

The Commission may secure from any depart-
ment or agency of the United States informa-
tion necessary to enable it to carry out this
chapter. Upon the request of the Chairman, the
head of such department or agency shall furnish
such information to the Commission, unless
otherwise prohibited by law.

(Pub. L. 100-497. §9. Oct. 17, 1988. 102 Stat. 2472.)
§2709. Interim authority to regulate gaming

Notwithstanding any other provision of this
chapter, the Secretary shall continue to exercise
those authorities vested in the Secretary on the
day before October 17, 1988, relating to super-
vision of Indian gaming until such time as the
Commission is organized and prescribes regula-
tions. The Secretary shall provide staff and sup-
port assistance to facilitate an orderly transi-
tion to regulation of Indian gaming by the Com-
mission.

(Pub. L. 100-497, §10. Oct. 17, 1988. 102 Stat. 2472.)

§2710. Tribal gaming ordinances

(a) Jurisdiction over class I and class II gaming
activity

(1) Class I gaming on Indian lands is within
the exclusive jurisdiction of the Indian tribes
and shall not be subject to the provisions of this
chapter.

(2) Any class II gaming on Indian lands shall
continue to be within the jurisdiction of the In-
dian tribes, but shall be subject to the provi-
sions of this chapter.

(b) Regulation of class Il gaming activity; net
revenue allocation; audits; contracts

(1) An Indian tribe may engage in. or license
and regulate, class II gaming on Indian lands
within such tribe’s jurisdiction, if—

(A) such Indian gaming is located within a
State that permits such gaming for any pur-
pose by any person, organization or entity
(and such gaming is not otherwise specifically
prohibited on Indian lands by Federal law),
and
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(B) the governing body of the Indian tribe
adopts an ordinance or resolution which is ap-
proved by the Chairman.

A separate license issued by the Indian tribe
shall be required for each place, facility, or loca-
tion on Indian lands at which class II gaming is
conducted.

(2) The Chairman shall approve any tribal or-
dinance or resolution concerning the conduct. or
regulation of class II gaming on the Indian lands
within the tribe’s jurisdiction if such ordinance
or resolution provides that—

(A) except as provided in paragraph (4), the
Indian tribe will have the sole proprietary in-
terest and responsibility for the conduct of
any gaming activity:

(B) net revenues from any tribal gaming are
not to be used for purposes other than—

(1) to fund tribal government operations or
programs;

(iiy to provide for the general welfare of
the Indian tribe and its members;

(iii) to promote tribal economic develop-
ment:

(iv) to donate to charitable organizations:
or

(v) to help fund operations of local govern-
ment agencies;

(C) annual outside audits of the gaming,
which may be encompassed within existing
independent tribal audit systems. will be pro-
vided by the Indian tribe to the Commission;

(D) all contracts for supplies, services, or
concessions for a contract amount in excess of
$25,000 annually (except contracts for profes-
sional legal or accounting services) relating to
such gaming shall be subject to such independ-
ent audits;

(E) the construction and maintenance of the
gaming facility. and the operation of that
gaming is conducted in a manner which ade-
quately protects the environment and the pub-
lic health and safety: and

(F'} there is an adequate system which—

(1) ensures that hackground investigations
are conducted on the primary management
officials and key employees of the gaming
enterprise and that oversight of such offi-
cials and their management is conducted on
an ongoing basis: and

(ii) includes—

(I) tribal licenses for primary manage-
ment officials and key employees of the
gaming enterprise with prompt notifica-
tion to the Commission of the issuance of
such licenses;

(II) a standard whereby any person
whose prior activities. criminal record, if
any, or reputation. hahits and associations
pose a threat to the public interest or to
the effective regulation of gaming. or cre-
ate or enhance the dangers of unsuitable,
unfair, or illegal practices and methods
and activities in the conduct of gaming
shall not be eligible for employment; and

(IID) notification by the Indian tribe to
the Commission of the results of such
background check before the issuance of
any of such licenses.

(3) Net revenues {rom any class II gaming ac-
tivities conducted or licensed by any Indian
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tribe may be used to make per capita payments
to members of the Indian tribe only if—

(A) the Indian tribe has prepared a plan to
allocate revenues to uses authorized by para-
graph (2)(B);

(B) the plan is approved by the Secretary as
adequate, particularly with respect to uses de-
scribed in clause (1) or (iii) of paragraph (2)(B):

(C) the interests of minors and other legally
incompetent persons who are entitled to re-
ceive any of the per capita payments are pro-
tected and preserved and the per capita pay-
ments are disbursed to the parents or legal
guardian of such minors or legal incompetents
in such amounts as may be necessary for the
health. education. or welfare, of the minor or
other legally incompetent person under a plan
approved by the Secretary and the governing
body of the Indian tribe; and

(D) the per capita payments are subject to
Federal taxation and tribes notify members of
such tax liability when payments are made.

4¥A) A tribal ordinance or resolution may
provide for the licensing or regulation of class II
caming activities owned by any person or entity
other than the Indian tribe and conducted on In-

dian lands, ounly if the tribal licensing require-

ments include the requirements described in the
subclauses of subparagraph (B)i) and are at
least as restrictive as those established by State
law governing similar gaming within the juris-
diction of the State within which such Indian
lands are locabed. No person or entity, other
than the Indian tribe. shall be eligible to receive
a tribal license to own a class Il gaming activity
conducted on Indian lands within the jurisdic-
tion of the Indian tribe if such person or entity
would not be eligible to receive a State license
to conduct the same activity within the juris-
diction of the State.

(B)(1) The provisions of subparagraph (A) of
this paragraph and the provisions of subpara-
graphs (A) and (B) of paragraph (2) shall not bar
the continued operation of an individually
owned class II gaming operation that was oper-
ating on September 1, 1986, if—

(I such gaming operation is licensed and
regulated by an Indian tribe pursuant to an or-
dinance reviewed and approved hy the Com-
mission in accordance with section 2712 of this
title,

(II) income to the Indian tribe from such
gaming is used only for the purposes described
in paragraph (2)(B) of this subsection,

(IT1) not less than 60 percent of the net reve-
nues is income to the Indian tribe. and

(IV) the owner of such gaming operation
pays an appropriate assessment to the Na-
tional Indian Gaming Commission under sec-
tion 2717(a)(1) of this title for regulation of
such gaming.

(i1) The exemption from the application of this
subsection provided under this subparagraph
may not be transferred to any person or entity
and shall remain in effect only so long as the
gaming activity remains within the same nature
and scope as operated on October 17, 1988.

(iii) Within sixty days of October 17, 1988, the
Secretary shall prepare a list of each individ-
ually owned gaming operation to which clause
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(1) applies and shall publish such list in the Fed-
eral Register.

(c) Issuance of gaming license; certificate of self-
regulation

(1) The Commission may consult with appro-
priate law enforcement officials concerning
gaming licenses issued by an Indian tribe and
shall have thirty days to notify the Indian tribe
of any objections to issuance of such license.

(2) If, after the issuance of a gaming license by
an Indian tribe, reliable information is received
from the Commission indicating that a primary
management official or key employee does not
meet the standard established under subsection
(b)@YF)(EIYIT) of this section, the Indian tribe
shall suspend such license and. after notice and
hearing, may revoke such license.

(3) Any Indian tribe which operates a class I
gaming activity and which—

(A) has continuously conducted such activ-
ity for a period of not less than three years,
including at least one year after October 17.
1988; and

(B) has otherwise complied with the provi-
sions of this section?

may petition the Commission for a certificate of
self-regulation.

(4) The Commission shall issue a certificate of
self-regulation if it determines from available
information. and after a hearing if requested by
the tribe, that the tribe has—

(A) conducted its gaming activity in a man-
ner which—

(1) has resulted in an effective and honest
accounting of all revenues;

(i) has resulted in a reputation for safe.
fair. and honest operation of the activity;
and

(ii1) has been generally free of evidence of
criminal or dishonest activity;

(B) adopted and is implementing adequate
systems for—

(1) accounting for all revenues from the ac-
tivity;

(i1) investigation, licensing, and monitor-
ing of all employvees of the gaming activity:
and

(iiil) investigation, enforcement and pros-
ecution of violations of its gaming ordinance
and regulations; and

(C) conducted the operation on a fiscally and
economically sound basis.

(5) During any year in which a tribe has a cer-
tificate for self-regulation—

(A) the tribe shall not be subject to the pro-
visions of paragraphs (1), (2). (3), and (4) of sec-
tion 2706(b) of this title;

(B) the tribe shall continue to submit an an-
nual independent audit as required by sub-
section (0)2)(C) of this section and shall sub-
mit to the Commission a complete resume on
all employees hired and licensed by the tribe
subsequent to the issuance of a certificate of
self-regulation: and

(C) the Commission may not assess a fee on
such activity pursuant to section 2717 of this

180 in original. Probahly should be followed by a comma.
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title in excess of one quarter of 1 per centum
of the gross revenue.

(6) The Commission may, for just cause and
after an opportunity for a hearing, remove a cer-
tificate of self-regulation by majority vote of its
members.

(d) Class III gaming activities; authorization;
revocation; Tribal-State compact

(1) Class III gaming activities shall be lawful
on Indian lands only if such activities are—
(A) authorized by an ordinance or resolution
that—

(i) is adopted by the governing body of the
Indian tribe having jurisdiction over such
lands,

(i) meets the requirements of subsection
(b) of this section, and

(iii) is approved by the Chairman,

(B) located in a State that permits such
gaming for any purpose by any person, organi-
zation, or entity, and

(C) conducted in conformance with a Tribal-
State compact entered into by the Indian tribe
and the State under paragraph (3) that is in ef-
fect.

2)A) If any Indian tribe proposes to engage
in, or to authorize any person or entity to en-
gage in, a class III gaming activity on Indian
lands of the Indian tribe, the governing body of
the Indian tribe shall adopt and submit to the
Chairman an ordinance or resolution that meets
the requirements of subsection (b) of this sec-
tion.

(B) The Chairman shall approve any ordinance
or resolution described in subparagraph (A), un-
less the Chairman specifically determines that—

(i) the ordinance or resolution was not
adopted in compliance with the governing doc-
uments of the Indian tribe, or

(ii) the tribal governing body was signifi-
cantly and unduly influenced in the adoption
of such ordinance or resolution by any person
identified in section 2711(e)(1)X(D) of this title.

Upon the approval of such an ordinance or reso-
lution, the Chairman shall publish in the Fed-
eral Register such ordinance or resolution and
the order of approval.

(C) Bffective with the publication under sub-
paragraph (B) of an ordinance or resolution
adopted by the governing body of an Indian tribe
that has been approved by the Chairman under
subparagraph (B), class III gaming activity on
the Indian lands of the Indian tribe shall be
fully subject to the terms and conditions of the
Tribal-State compact entered into under para-
graph (3) by the Indian tribe that is in effect.

(D)) The governing body of an Indian tribe,
in its sole discretion and without the approval
of the Chairman, may adopt an ordinance or res-
olution revoking any prior ordinance or resolu-
tion that authorized class III gaming on the In-
dian lands of the Indian tribe. Such revocation
shall render class III gaming illegal on the In-
dian lands of such Indian tribe.

(ii) The Indian tribe shall submit any revoca-
tion ordinance or resolution described in clause
(i) to the Chairman. The Chairman shall publish
such ordinance or resolution in the Federal Reg-
ister and the revocation provided by such ordi-
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nance or resolution shall take effect on the date
of such publication.

(iii) Notwithstanding any other provision of
this subsection—

(I) any person or entity operating a class IIT
gaming activity pursuant to this paragraph on
the date on which an ordinance or resolution
described in clause (i) that revokes authoriza-
tion for such class IIT gaming activity is pub-
lished in the Federal Register may, during the
1-year period beginning on the date on which
such revocation ordinance or resolution is
published under clause (ii), continue to oper-
ate such activity in conformance with the
Tribal-State compact entered into under para-
graph (3) that is in effect, and

(IT) any civil action that arises before, and
any crime that is committed before, the close
of such l-year period shall not be affected by
such revocation ordinance or resolution.

(3)(A) Any Indian tribe having jurisdiction
over the Indian lands upon which a class III
gaming activity is being conducted, or is to be
conducted, shall request the State in which such
lands are located to enter into negotiations for
the purpose of entering into a Tribal-State com-
pact governing the conduct of gaming activities.
Upon receiving such a request, the State shall
negotiate with the Indian tribe in good faith to
enter into such a compact.

(B) Any State and any Indian tribe may enter
into a Tribal-State compact governing gaming
activities on the Indian lands of the Indian
tribe, but such compact shall take effect only
when notice of approval by the Secretary of
such compact has been published by the Sec-
retary in the Federal Register.

(C) Any Tribal-State compact negotiated
under subparagraph (A) may include provisions
relating to—

(i) the application of the criminal and civil
laws and regulations of the Indian tribe or the
State that are directly related to, and nec-
essary for, the licensing and regulation of such
activity;

(i1) the allocation of criminal and civil juris-
diction between the State and the Indian tribe
necessary for the enforcement of such laws
and regulations;

(iil) the assessment by the State of such ac-
tivities in such amounts as are necessary to
defray the costs of regulating such activity;

(iv) taxation by the Indian tribe of such ac-
tivity in amounts comparable to amounts as-
sessed by the State for comparable activities;

(v) remedies for breach of contract;

(vi) standards for the operation of such ac-
tivity and maintenance of the gaming facility,
including licensing; and

(vii) any other subjects that are directly re-
lated to the operation of gaming activities.

(4) Except for any assessments that may be
agreed to under paragraph (3)(C)(iii) of this sub-
section, nothing in this section shall be inter-
preted as conferring upon a State or any of its
political subdivisions authority to impose any
tax, fee, charge, or other assessment upon an In-
dian tribe or upon any other person or entity au-
thorized by an Indian tribe to engage in a class
III activity. No State may refuse to enter into
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the negotiations described in paragraph (3)(A)
based upon the lack of authority in such State,
or its political subdivisions, to impose such a
tax, fee, charge, or other assessment.

(5) Nothing in this subsection shall impair the
right of an Indian tribe to regulate class III
gaming on its Indian lands concurrently with
the State. except to the extent that such regula-
tion is inconsistent with, or less stringent than,
the State laws and regulations made applicable
by any Tribal-State compact entered into by the
Indian tribe under paragraph (3) that is in effect.

(6) The provisions of section 1175 of title 15
shall not apply to any gaming conducted under
a Tribal-State compact that—

(A) is entered into under paragraph (3) by a

State in which gambling devices are legal, and

(B) is in effect.

(7)(A) The United States district courts shall
have jurisdiction over—

(1) any cause of action initiated by an Indian
tribe arising from the failure of a State to
enter into negotiations with the Indian tribe
for the purpose of entering into a Tribal-State
compact under paragraph (3) or to conduct
such negotiations in good faith,

(ii) any cause of action initiated by a State
or Indian tribe to enjoin a class ITI gaming ac-
tivity located on Indian lands and conducted
in violation of any Tribal-State compact en-
tered into under paragraph (3) that is in effect,
and

(iii) any cause of action initiated by the Sec-
retary to enforce the procedures prescribed
under subparagraph (B)(vii).

(B)(i) An Indian tribe may initiate a cause of
action described in subparagraph (A)({) only
after the close of the 180-day period beginning
on the date on which the Indian tribe requested
the State to enter into negotiations under para-
graph (3)(A).

(i) In any action described in subparagraph
(A)(i), upon the introduction of evidence by an

Indian tribe that—
(I) a Tribal-State compact has not been en-
tered into under paragraph (3), and
(IT) the State did not respond to the request
of the Indian tribe to negotiate such a com-
pact or did not respond to such request in good
faith,

the burden of proof shall be upon the State to
prove that the State has negotiated with the In-
dian tribe in good faith to conclude a Tribal-
State compact governing the conduct of gaming
activities.

(iii) If, in any action described in subpara-
graph (A)({), the court finds that the State has
failed to negotiate in good faith with the Indian
tribe to conclude a Tribal-State compaclt gov-
erning the conduct of gaming activities, the
court shall order the State and the Indian
Tribe? to conclude such a compact within a 60-
day period. In determining in such an action
whether a State has negotiated in good faith,
the court—

(I) may take into account the public inter-
est, public safety, criminality, financial integ-
rity, and adverse economic impacts on exist-
ing gaming activities, and

280 in original. Probably should not be capitalized.
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(IT) shall consider any demand by the State
for direct taxation of the Indian tribe or of
any Indian lands as evidence that the State
has not negotiated in good faith.

(iv) If a State and an Indian tribe fail to con-
clude a Tribal-State compact governing the con-
duct of gaming activities on the Indian lands
subject to the jurisdiction of such Indian tribe
within the 60-day period provided in the order of
a court issued under clause (iii), the Indian tribe
and the State shall each submit to a mediator
appointed by the court a proposed compact that
represents their last best offer for a compact.
The mediator shall select from the two proposed
compacts the one which best comports with the
terms of this chapter and any other applicable
Federal law and with the findings and order of
the court.

(v) The mediator appointed by the court under
clause (iv) shall submit to the State and the In-
dian tribe the compact selected by the mediator
under clause (iv).

(vi) If a State consents to a proposed compact
during the 60-day period beginning on the date
on which the proposed compact is submitted by
the mediator to the State under clause (v), the
proposed compact shall be treated as a Tribal-
State compact entered into under paragraph (3).

(vii) If the State does not consent during the
60-day period described in clause (vi) to a pro-
posed compact submitted by a mediator under
clause (v), the mediator shall notify the Sec-
retary and the Secretary shall prescribe, in con-
sultation with the Indian tribe, procedures—

(I) which are consistent with the proposed
compact selected by the mediator under clause
(iv), the provisions of this chapter, and the rel-
evant provisions of the laws of the State, and

(I1) under which class IIT gaming may be
conducted on the Indian lands over which the
Indian tribe has jurisdiction.

(8)(A) The Secretary is authorized to approve
any Tribal-State compact entered into between
an Indian tribe and a State governing gaming on
Indian lands of such Indian tribe.

(B) The Secretary may disapprove a compact
described in subparagraph (A) only if such com-
pact violates—

(i) any provision of this chapter,

(ii) any other provision of Federal law that
does not relate to jurisdiction over gaming on
Indian lands, or

(iii) the trust obligations of the United
States to Indians.

(C) If the Secretary does not approve or dis-
approve a compact described in subparagraph
(A) before the date that is 45 days after the date
on which the compact is submitted to the Sec-
retary for approval, the compact shall be consid-
ered to have been approved by the Secretary,
but only to the extent the compact is consistent
with the provisions of this chapter.

(D) The Secretary shall publish in the Federal
Register notice of any Tribal-State compact
that is approved, or considered to have been ap-
proved, under this paragraph.

(9) An Indian tribe may enter into a manage-
ment contract for the operation of a class IIT
gaming activity if such contract has been sub-
mitted to, and approved by, the Chairman. The
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Chairman’s review and approval of such con-
tract shall be governed by the provisions of sub-
sections (1), (), (A), (O, (), and (h) of section
2711 of this title.

(e) Approval of ordinances

For purposes of this section, by not later than
the date that is 90 days after the date on which
any tribal gaming ordinance or resolution is
submitted to the Chairman, the Chairman shall
approve such ordinance or resolution if it meets
the requirements of this section. Any such ordi-
nance or resolution not acted upon at the end of
that 90-day period shall be considered to have
been approved by the Chairman, but only to the
extent such ordinance or resolution is consist-
ent with the provisions of this chapter.

(Pub. L. 100-497, §11, Oct. 17, 1988, 102 Stat. 2472.)

§2711. Management contracts

(a) Class II gaming activity; information on oper-
ators

(1) Subject to the approval of the Chairman,
an Indian tribe may enter into a management
contract for the operation and management of a
class Il gaming activity that the Indian tribe
may engage in under section 2710(b)(1) of this
title, but, before approving such contract, the
Chairman shall require and obtain the following
information:

(A) the name, address, and other additional
pertinent background information on each
person or entity (including individuals com-
prising such entity) having a direct financial
interest in, or management responsibility for,
such contract, and, in the case of a corpora-
tion, those individuals who serve on the board
of directors of such corporation and each of its
stockholders who hold (directly or indirectly)
10 percent or more of its issued and outstand-
ing stock;

(B) a description of any previous experience
that each person listed pursuant to subpara-
graph (A) has had with other gaming contracts
with Indian tribes or with the gaming industry
generally, including specifically the name and
address of any licensing or regulatory agency
with which such person has had a contract re-
lating to gaming; and

(C) a complete financial statement of each
person listed pursuant to subparagraph (A).

(2) Any person listed pursuant to paragraph
(1)(A) shall be required to respond to such writ-
ten or oral questions that the Chairman may
propound in accordance with his responsibilities
under this section.

(3) For purposes of this chapter, any reference
to the management contract described in para-
graph (1) shall be considered to include all col-
lateral agreements to such contract that relate
to the gaming activity.

(b) Approval

The Chairman may approve any management
contract entered into pursuant to this section
only if he determines that it provides at least—

(1) for adequate accounting procedures that
are maintained, and for verifiable financial re-
ports that are prepared, by or for the tribal
governing body on a monthly basis;
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(2) for access to the daily operations of the
gaming to appropriate tribal officials who
shall also have a right to verify the daily gross
revenues and income made from any such trib-
al gaming activity;

(3) for a minimum guaranteed payment to
the Indian tribe that has preference over the
retirement of development and construction
costs;

4) for an agreed ceiling for the repayment of
development and construction costs;

(5) for a contract term not to exceed five
years, except that, upon the request of an In-
dian tribe, the Chairman may authorize a con-
tract term that exceeds five years but does not
exceed seven years if the Chairman is satisfied
that the capital investment required, and the
income projections, for the particular gaming
activity require the additional time; and

(6) for grounds and mechanisms for termi-
nating such contract, but actual contract ter-
mination shall not require the approval of the
Commission.

(c) Fee based on percentage of net revenues

(1) The Chairman may approve a management
contract providing for a fee based upon a per-
centage of the net revenues of a tribal gaming
activity if the Chairman determines that such
percentage fee is reasonable in light of sur-
rounding circumstances. Except as otherwise
provided in this subsection, such fee shall not
exceed 30 percent of the net revenues.

(2) Upon the request of an Indian tribe, the
Chairman may approve a management contract
providing for a fee based upon a percentage of
the net revenues of a tribal gaming activity that
exceeds 30 percent but not 40 percent of the net
revenues if the Chairman is satisfied that the
capital investment required, and income projec-
tions, for such tribal gaming activity require
the additional fee requested by the Indian tribe.
(d) Period for approval; extension

By no later than the date that is 180 days after
the date on which a management contract is
submitted to the Chairman for approval, the
Chairman shall approve or disapprove such con-
tract on its merits. The Chairman may extend
the 180-day period by not more than 90 days if
the Chairman notifies the Indian tribe in writ-
ing of the reason for the extension. The Indian
tribe may bring an action in a United States dis-
trict court to compel action by the Chairman if
a contract has not been approved or disapproved
within the period required by this subsection.

(e) Disapproval

The Chairman shall not approve any contract
if the Chairman determines that—

(1) any person listed pursuant to subsection

(a)(1)(A) of this section—

(A) is an elected member of the governing
body of the Indian tribe which is the party
to the management contract;

(B) has been or subsequently is convicted
of any felony or gaming offense;

(C) has knowingly and willfully provided
materially important false statements or in-
formation to the Commission or the Indian
tribe pursuant to this chapter or has refused
to respond to questions propounded pursuant
to subsection (a,)(2) of this section; or



PRESIDENTIAL DIRECTIVE FROM PRESIDENT
WILLIAM (BILL) CLINTON CONCERNING ANY
NEED FOR GOVERNMENT TO GOVERNMENT
RELATIONSHIPS WITH ANY INDIAN TRIBES

Many Indian tribes make reference to Presidential Directives to
deal with Indian tribes on a government to government basis.
The first was one by President Nixon. The second one by
President Clinton, #13175, is attached and expressly repeals the
first directive 13084 by President Nixon (section 9 (c). As can
be seen by the text of the directive and sections 1. (c), 8. and
10. this directive has no application to State County or
municipal governments but is promulgated to all non-
discretionary federal agencies and was promulgated to
improve internal management of the executive branches of the
federal government, federal policies and no other purposes.
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Statement on Signing the Executive
Order on Consultation and
Coordination With Indian

Tribal Governments

November 6, 2000

Today I am pleased to sign a revised Exec-
utive order on consultation with Indian tribal
governments. This Executive order, itself
based on consultation, will renew my admin-
istration’s commitment to tribal sovereignty
and our government-to-government relation-
ship.

The first Americans hold a unique place
in our history. Long before others came to
our shores, the fizst Americans had estab-
lished self-governing societies. Among their
societies, democracy flourished long before
the founding of our Nation. Our Nation en-
tered into treaties with Indian nations, which
acknowledged their right to self-government
and protected their lands. The Constitution
affirms the United States’ government-to-
government relationship with Indian tribes
both in the Commerce Clause, which estab-
lishes that “the Congress shall have the
Power To . . . regulate commerce . . . with
the Indian Tribes,” and in the Supremacy
Clause, which ratifies the Indian treaties that
the United States entered into prior to 1787.

Indian nations and tribes ceded lands,
water, and mineral rights in exchange for
peace, security, health care, and education.
The Federal Government did not always live
up to its end of the bargain. That was wrong,
and I have worked hard to change that by
recognizing the importance of tribal sov-
ereignty and government-to-government re-
lations. When I became the first President
since James Monroe to invite the leaders of
every tribe to the White House in April 1994,
I vowed to honor and respect tribal sov-
ereignty. At that historic meeting, I issued
a memorandum directing all Federal agen-
cies to consult with Indian tribes before mak-
ing decisions on matters affecting American
Indian and Alaska Native peoples.

Today, there is nothing more important in
Federal-tribal relations than fostering true
government-to-government relations to em-
power American Indians and Alaska Natives
to improve their own lives, the lives of their
children, and the generations to come. We
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must continue to engage in a partnership, so
that the first Americans can reach their full
potential. So, in our Nation’s relations with
Indian tribes, our first principle must be to
respect the right of American Indians and
Alaska Natives to self-determination. We
must respect Native Americans’ rights to
choose for themselves their own way of life
on their own lands according to their time
honored cultures and traditions. We must
also acknowledge that American Indians and
Alaska Natives must have access to new tech-
nology and commerce to promote economic
opportunity in their homelands.

Today, I reaffirm our commitment to tribal
sovereignty, self-determination, and self-gov-
ernment by issuing this revised Executive
order on consultation and coordination with
Indian tribal governments. This Executive
order builds on prior actions and strengthens
our government-to-government relationship
with Indian tribes. It will ensure that all Ex-
ecutive departments and agencies consult
with Indian tribes and respect tribal sov-
ereignty as they develop policy on issues that
impact Indian communities.

Executive Order 13175—
Consultation and Coordination
With Indian Tribal Governments

November 6, 2000

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, and in order to
establish regular and meaningful consultation
and collaboration with tribal officials in the
development of Federal policies that have
tribal implications, to strengthen the United
States government-to-government relation-
ships with Indian tribes, and to reduce the
imposition of unfunded mandates upon In-
dian tribes; it is hereby ordered as follows:

Section 1. Definitions. For purposes of
this order:

(a) “Policies that have tribal implications”
refers to regulations, legislative comments or
proposed legislation, and other policy state-
ments or actions that have substantial direct
effects on one or more Indian tribes, on the
relationship between the Federal Govern-

ment and Indian tribes, or on the distribution
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of power and responsibilities between the
Federal Government and Indian tribes.

(b) “Indian tribe” means an Indian or Alas-
ka Native tribe, band, nation, pueblo, village,
or community that the Secretary of the Inte-
rior acknowledges to exist as an Indian tribe
pursuant to the Federally Recognized Indian
Tribe List Act of 1994, 25 U.S.C. 479a.

(c) “Agency” means any authority of the
United States that is an “agency” under 44
U.S.C. 3502(1), other than those considered
to be independent regulatory agencies, as de-
fined in 44 U.S.C. 3502(5).

(d) “Tribal officials” means elected or duly
appointed officials of Indian tribal govern-
ments or authorized intertribal organizations.

Sec. 2. Fundamental Principles. In formu-
lating or implementing policies that have
tribal implications, agencies shall be guided
by the following fundamental principles:

(a) The United States has a unique legal
relationship with Indian tribal governments
as set forth in the Constitution of the United
States, treaties, statutes, Executive Orders,
and court decisions. Since the formation of
the Union, the United States has recognized
Indian tribes as domestic dependent nations
under its protection. The Federal Govern-
ment has enacted numerous statutes and
promulgated numerous regulations that es-
tablish and define a trust relationship with
Indian tribes.

(b) Our Nation, under the law of the
United States, in accordance with treaties,
statutes, Executive Orders, and judicial deci-
sions, has recognized the right of Indian
tribes to self-government. As domestic de-
pendent nations, Indian tribes exercise inher-
ent sovereign powers over their members
and territory. The United States continues
to work with Indian tribes on a government-
to-government basis to address issues con-
cerning Indian tribal self-government, tribal
trust resources, and Indian tribal treaty and
other rights.

(c) The United States recognizes the right
of Indian tribes to self-government and sup-
ports tribal sovereignty and self-determina-
tion.

Sec. 3. Policymaking Criteria. In addition
to adhering to the fundamental principles set
forth in section 2, agencies shall adhere, to
the extent permitted by law, to the following
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criteria when formulating and implementing
policies that have tribal implications:

(a) Agencies shall respect Indian tribal
self-government and sovereignty, honor trib-
al treaty and other rights, and strive to meet
the responsibilities that arise from the unique
legal relationship between the Federal Gov-
ernment and Indian tribal governments.

(b) With respect to Federal statutes and
regulations administered by Indian tribal
governments, the Federal Government shall
grant Indian tribal governments the max-
imum administrative discretion possible.

(c) When undertaking to formulate and
implement policies that have tribal implica-
tions, agencies shall:

(1) encourage Indian tribes to develop
their own policies to achieve program
objectives;

(2) where possible, defer to Indian tribes
to establish standards; and

(3) in determining whether to establish
Federal standards, consult with tribal
officials as to the need for Federal
standards and any alternatives that
would limit the scope of Federal
standards or otherwise preserve the
prerogatives and authority of Indian
tribes.

Sec. 4. Special Requirements for Legisla-
tive Proposals. Agencies shall not submit to
the Congress legislation that would be incon-
sistent with the policymaking criteria in Sec-
tion 3.

Sec. 5. Consultation. (a) Each agency shall
have an accountable process to ensure mean-
ingful and timely input by tribal officials in
the development of regulatory policies that
have tribal implications. Within 30 days after
the effective date of this order, the head of
each agency shall designate an official with
principal responsibility for the agency’s im-
plementation of this order. Within 60 days
of the effective date of this order, the des-
ignated official shall submit to the Office of
Management and- Budget (OMB) a descrip-
tion of the agency’s consultation process.

(b) To the extent practicable and per-
mitted by law, no agency shall promulgate
any regulation that has tribal implications,
that imposes substantial direct compliance
costs on Indian tribal governments, and that
is not required by statute, unless:
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(1) funds necessary to pay the direct costs
incurred by, the Indian tribal govern-
ment or the tribe in complying with
the regulation are provided by the
Federal Government; or

(2) the agency, prior to the formal pro-
mulgation of the regulation,

(A) consulted with tribal officials early in
the process of developing the pro-
posed regulation;

(B) in a separately identified portion of
the preamble to the regulation as it
is to be issued in the Federal Register,
provides to the Director of OMB a
tribal summary impact statement,
which consists of a description of the
extent of the agency’s prior consulta-
tion with tribal officials, a summary
of the nature of their concerns and
the agency’s position supporting the
need to issue the regulation, and a
statement of the extent to which the
concerns of tribal officials have been
met; and

(C) makes available to the Director of
OMB any written communications
submitted to the agency by tribal offi-
cials.

(¢) To the extent practicable and permitted
by law, no agency shall promulgate any regu-
lation that has tribal implications and that
preempts tribal law unless the agency, prior
to the formal promulgation of the regulation,

(1) consulted with tribal officials early in
the process of developing the pro-
posed regulation;

(2) in a separately identified portion of
the preamble to the regulation as it
is to be issued in the Federal Register,
provides to the Director of OMB a
tribal summary impact statement,
which consists of a description of the
extent of the agency’s prior consulta-
tion with tribal officials, a summary
of the nature of their concerns and
the agency’s position supporting the
need to issue the regulation, and a
statement of the extent to which the
concerns of tribal officials have been
met; and

(3) makes available to the Director of
OMB any written communications
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submitted to the agency by tribal offi-
cials.

(d) On issues relating to tribal self-govern-
ment, tribal trust resources, or Indian tribal
treaty and other rights, each agency should
explore and, where appropriate, use consen-
sual mechanisms for developing regulations,
including negotiated rulemaking.

Sec. 6. Increasing Flexibility for Indian
Tribal Waivers.

(a) Agencies shall review the processes
under which Indian tribes apply for waivers
of statutory and regulatory requirements and
take appropriate steps to streamline those
Pprocesses.

(b) Each agency shall, to the extent prac-
ticable and permitted by law, consider any
application by an Indian tribe for a waiver
of statutory or regulatory requirements in
connection with any program administered
by the agency with a general view toward
increasing opportunities for utilizing flexible
policy approaches at the Indian tribal level
in cases in which the proposed waiver is con-
sistent with the applicable Federal policy ob-
jectives and is otherwise appropriate.

(c) Each agency shall, to the extent prac-
ticable and permitted by law, render a deci-
sion upon a complete application for a waiver
within 120 days of receipt of such application
by the agency, or as otherwise provided by
law or regulation. If the application for waiv-
er is not granted, the agency shall provide
the applicant with timely written notice of
the decision and the reasons therefor.

(d) This section applies only to statutory
or regulatory requirements that are discre-
tionary and subject to waiver by the agency.

Sec. 7. Accountability.

(a) In transmitting any draft final regula-
tion that has tribal implications to OMB pur-
suant to Executive Order 12866 of Sep-
tember 30, 1993, each agency shall include
a certification from the official designated to
ensure compliance with this order stating
that the requirements of this order have been
met in a meaningful and timely manner.

(b) In transmitting proposed legislation
that has tribal implications to OMB, each
agency shall include a certification from the
official designated to ensure compliance with
this order that all relevant requirements of
this order have been met.
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(c) Within 180 days after the effective date
of this order the Director of OMB and the
Assistant to the President for Intergovern-
mental Affairs shall confer with tribal officials
to ensure that this order is being properly
and effectively implemented.

Sec. 8. Independent Agencies. Inde-
pendent regulatory agencies are encouraged
to comply with the provisions of this order.

Sec. 9. General Provisions. (a) This order
shall supplement but not supersede the re-
quirements contained in Executive Order
12866 (Regulatory Planning and Review),
Executive Order 12988 (Civil Justice Re-
form), OMB Circular A-19, and the Execu-
tive Memorandum of April 29, 1994, on Gov-
ernment-to-Government Relations with Na-
tive American Tribal Governments.

(b) This order shall complement the con-
sultation and waiver provisions in sections 6
and 7 of Executive Order 13132 (Fed-
eralism).

(c) Executive Order 13084 (Consultation
and Coordination with Indian Tribal Govern-
ments) is revoked at the time this order takes
effect.

(d) This order shall be effective 60 days
after the date of this order.

Sec. 10. Judicial Review. This order is in-
tended only to improve the internal manage-
ment of the executive branch, and is not in-

tended to create any right, benefit, or trust
responsibility, substantive or procedural, en-
forceable at law by a party against the United
States, its agencies, or any person.

William J. Clinton
The White House,
November 6, 2000.

[Filed with the Office of the Federal Register,
8:45 a.m., November 8, 2000]

NotE: This Executive order was published in the
Federal Register on November 9.
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Statement on Signing the Foreign
Operations, Export Financing, and
Related Programs Appropriations
Act, 2001

November 6, 2000

Today I am pleased to sign into law H.R.
4811, the Foreign Operations, Export Fi-
nancing, and Related Programs Appropria-
tions Act, 2001. As I have often said, there
is a right and a wrong way to conduct budget
negotiations. When we have worked to-
gether, we have unfailingly made progress.
When there is a genuine spirit of cooperation
and compromise, we can accomplish great
things for our people. This Act, the result
of just such a bipartisan effort, supports our
efforts to promote peace and stability around
the world, in turn helping to make our Na-
tion more safe and secure.

I am particularly pleased that this legisla-
tion funds our landmark initiative to provide
debt relief to the poorest of the world’s na-
tions. By fully funding our commitment to
debt relief, the bill supports this historic ef-
fort to give these poorest countries a critical
opportunity to effect reform while using
funds to reduce poverty and provide basic
health care and education for their people.
I commend the bipartisan efforts in the Con-
gress to fund this vital program, as well as
efforts of all those across the political spec-
trum who joined forces to secure this criti-
cally important funding.

Likewise, I am pleased that this legislation
dramatically increases funding to fight HIV/
AIDS. In nations around the world, HIV/
AIDS is a leading cause of death and is un-
dermining decades of effort to reduce mor-
tality, improve health, expand educational
opportunities, and lift people out of poverty.
The funds provided by the bill will signifi-
cantly expand our prevention and treatment
efforts in Africa and other regions of the
world to turn the tide against this deadly pan-
demic.

This legislation also helps strengthen our
efforts to support democracy and stability in
Southeastern Europe, the Newly Inde-
pendent States, and other key regions. In
particular, it includes increased funding for
our continued efforts to support democracy
and reform in Kosovo, and to support the



CASE DECISIONS THAT DEMONSTRATE THE
DIFFICULTY IN OBTAINING A LEGALLY
ENFORCEABLE CONTRACT WITH AN INDIAN
TRIBE AND THE MANY WAYS AN THAT AN
APPARENT WAIVER OF IMMUNITY FROM
LAWSUIT CAN BE DEFEATED BY A TRIBE
SEEKING TO EVADE LEGAL RESPONSIBILITY
FOR TRIBAL BREACHES OF THAT CONTRACT



EXAMPLES OF CASE DECISIONS

1. Hydro Thermal Energy Co. v Fort Bidwell Indian
Community (Cal. App. 2d. 1985) 170 Cal. App.3d 489
[Tribal officer has no authority to waive immunity]

2. Dawavendewa v Salt River Project Agricultural
Improvement District (9" Circ. 2002) 276 F.3d 1150
[Tribe not bounds by unauthorized tribal actions]

3.Ramey Construction Co. v Apache Tribe USCA 10"
Dist.) 169 F.3d 1173 (tribal immunity can be raised
at any time in the proceedings even on appeal]

4. Guidiville Band of Pomo Indians v NGV Gaming Ltd.
(9™ circ. 2008) 531 F.3d 767 (contract void as not
approved by the United States as required by law)

5. Nooksack Indian Tribe v Outsource Service
Management Co. (USDC West. Dist. Of Washington
case no. 12 CV 00411 TSZ (2013) Nooksack tribe’s
various claims to evade payment included the claim
that the agreement for 26 million in construction
funds was unenforceable because it amounted to a
management contract under the IGRA 25 USC 2711
and had to be approved in advance by the Secretary

of Interior



James E. Marino (
Attorney at Law E CO PY
1026 Camino del Rio
Santa Barbara, CA 93110
Tel./[FAX (805) 967-5141
Jjmarinolaw@hotmail.com

12 October 2015

Amy Dutschke

Regional Director
Bureau of Indian Affairs
Pacific Regional Office
2800 Cottage Way
Sacramento, CA 95825

Re:  More proposed fee to trust transfers
by the Santa Ynez Band

Dear Director Dutschke;

In connection with a County hearing that was set for an ad hoc committee meeting
I received information that the Santa Ynez Band of Mission Indians (calling
themselves Chumash descendants) had actually made application to transfer into
trust approximately 2 more acres of land next to their gambling casino. That class
IIT casino and hotel is located on approximately 75 acres of fee land owned by the
United States by virtue of a Quitclaim gift deed from the Catholic Church in 1938.

Recent title research reveals the land is not a lawfully created Indian “reservation”
by either Act of Congress or Presidential decree or “set aside.” Neither has that
parcel of land been taken into Indian trust pursuant to 25 U.S.C. 465, the Indian
Reorganization Act and is currently in violation of 25 U.S.C. 2703 (4) and 25
CER. 5735 {12 & (13).

Although my clients and I received no proper notice and have not been furnished
with a copy of the Santa Ynez application to bring this two (2) acre parcel into
Indian trust status, there are several things readily apparent and in need of formal
comment in opposition to this proposed transfer.

The following comments are identified and are made and they are not eXclusive to
those applicable reasons this land is ineligible for transfer to trust. Such a transfer
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to trust is improper, illegal and not in the interest of the citizens of the community
of Santa Ynez, the County of Santa Barbara, the State of California and the United
States, nor the members of this small band of Indian descendants in this federally

acknowledged tribe.

1. We understand the application asserts that these 2 parcels of approximately
2 acres are adjacent to or abutting a tribal reservation. This assertion is false.
The approximately 75 acre parcel that abuts these proposed 2 acre parcels are
merely lands gifted to the United States and owned in fee simple. The United
States has allowed the Santa Ynez Band of Mission Indians to occupy and use this
land and is either not fully aware of the facts or is ignoring the fact the land is
being used to construct and operate and continue to operate a class III gambling
casino in violation of 25 U.S.C. 2703 (4) and 25 C.F.R. 573.5 (12) and (13).

2. We understand that the application asserts that the land must be brought
into trust to utilize “grey-water” irrigation. This is false and merely an excuse to
cover the real purpose of the acquisition which is an improper attempt to extend
the boundary of lands owned by the Santa Ynez Band in fee in a direction toward
other fee lands they own including the 1,427 acre parcel identified as the “Camp
4> property in an effort to bridge and connect these several parcels of land to try to
claim they are or will be “abutting” or “adjacent” to “their claimed” reservation.
Thus they believe they can evade the criteria required for all fee to trust transfer
set outin 25 C.F.R. 151.11 for off reservation trust land acquisitions and instead
claim they have the ability to use the lesser standard for fee to trust approval set
out in 25 C.F.R. 151.10 for reservation lands.

3. The Santa Ynez Band of Mission Indians did not become a political
governmental entity and Indian tribe until 1964 and was not acknowledged by the
Untied States as an Indian Tribe until 1979. This originally unorganized
community of individual Indians did not exist as an Indian tribe on or before 18
June 1934 had no government and no intergovernment relationship with the
United States. This unorganized community of Indian descendants was therefore
not under the jurisdiction of the United States. Accordingly they are not an Indian
tribe eligible to transfer land into trust under the provisions of the Indian
Reorganization Act [I.LR.A. 25 U.S.C. 465) [Carcieri v. Salazar, [2009] 555 U.S.]
379.

4, The applications for the transfers of fee lands by Indian tribes within the
jurisdiction of the Pacific Regional Agency of the Department of Interior, Bureau
of Indian Affairs, are evaluated by an entity described as the “tribal consortium,”
an entity controlled by the same Indian tribes seeking transfers of land into trust.
This group unlawfully influences and determines actions in fee to trust evaluations
and approvals that are required to be exclusively determined by agencies of the
United States. This “consortium” is a patent conflict of interest and improperly
corrupts the fee to trust process required by law. The use of the “consortium’ and



consortium agreements 1s an illegal conflict of interest resulting in unlawful bias,
prejudice and violation of constitutional rights of the community. The delegation
of authority to determine whether or not privately owned fee lands should be taken
from the State and local jurisdictions of State and Municipal governments is
subject to the Constitutional substantive and procedural due process and the
impartial and fair evaluation of rights of non-Indian citizens and communities as
set out in 25 C.F.R. part 153.11 and part 153.10 and is required by the due process
provisions of the United States Constitution and California Constitution.

5. The proposed transfer does not contain any of the analysis required by law
including the National Environmental Policy Act nor any assessment of the
cumulative impacts of several fee to trust proposals and transfers now pending or
proposed for the Santa Ynez Band of Mission Indians in the immediate vicinity
nor does it demonstrate any credible need for this band of 135 enrolled members
currently earning millions of dollars from their gambling casino and business
enterprises, valued at over $225,000,000 million dollars. The vast majority of the
current wealthy members receiving over $50,000 a month in profit distributions
and per capital distributions, are elders and the tribal membership has shrunk by
20% over the past 10 years and will continue to shrink and contract. There is
therefore NO demonstrable need to transfer this 2 acre parcel in this latest fee to
trust transfer proposal amongst many others currently being sought, and any
approval is arbitrary, capricious, contrary to law and should not be allowed.

6. The proposed fee to trust transfer is also violative of the tribal-state gaming
compact in effect with the State of California and also Art. 4 section 19 of the
California Constitution.

cc:  Santa Barbara County Board of Supervisors
U.S. Senator Diane Feinstein
National Indian Gaming Commission
Governor Edmond G. (Jerry) Brown

Sent by Certified Mail

Copy sent by FAX



James E. Marino
Attorney at Law @ CO PY
1026 Camino del Rio
Santa Barbara, CA 93110
Tel./FAX (805) 967-5141
Email: jmarinolaw @hotmail.com

October 2, 2015

Secretary of Interior

Sally Jewell

Department of Interior
1849 C Street, N.W.
Washington, D.C. 202040

Dear Secretary Jewell;

Pursuant to the existing Memorandum of Understanding between the United States Interior
Department and the National Indian Gaming Commission all determinations of whether or not land is
a reservation, trust or restricted land eligible for a class III casino pursuant to 25 U.S.C. 2703 (4) is the

responsibility of the Department of Interior.

The determination to be made by the N.I.G.C. prior to licensing class II or class III gaming is whether
or not the Indian tribe operating a class III casino is a lawfully acknowledged Indian tribe exercising
governmental control over those lands, determined by the D.O.L to be eligible Indian lands under 25

U.S.C. 2703 (4).

Any Indian tribe operating a class III casino that is not located entirely on such land eligible for
gaming under the . G.R.A. is subject to immediate closure under 25 C.F.R. 574.3 (13).

Please consider this letter as a formal request made under the Freedom of Information Act [F.O.1.A.]
for the following documents and information.

1. Any and all reports, memoranda, records, correspondence and written recorded documents or
other evidence from which, or upon which, the determination was made that the
approximately 75 acres of land upon which the Santa Ynez Band of Mission Indians [now
calling themselves “Chumash”] are currently operating a class III gambling casino is eligible
land for Indian gaming under 25 U.S.C. 2703(4).

Included in this F.O.L.A. request is all the records, documents, writings, correspondence and
information used to approve a tribal-state compact for class III gaming on this site and which
compact was entered into between the Santa Ynez Band of Mission Indians (Chumash) and
he State of California including any amendments or renewals to that tribal-state compact.
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James E. Marino (a
Attorney at Law 'J__; CO PY
1026 Camino del Rio
Santa Barbara, CA 93110

Tel./FAX (805) 967-5141
Email: jmarinolaw @hotmail.com

October 2, 2015

Governor Jerry Brown
c/o State Capitol, Suite 1173
Sacramento, CA 95814

Dear Governor Brown;

I wrote you previously in a letter including an informal request for information and
records and did not receive any reply, a copy of that letter is enclosed.

Accordingly this letter is a formal request for, and request to produce, any and all the
public information and records hereinafter set out.

1. All records, memoranda, correspondence or other documents and written
evidence and communications verifying, establishing and confirming that the
compact you recently executed to authorize class III gaming on the approximately
75 acre parcel of land [on which the Santa Ynez Band of Mission Indians, calling
themselves Chumash] are operating a class III gambling casino, is in fact eligible
“Indian lands” as required by 25 United States Code 2703 (4) and 25 Code of
Federal Regulation 574.3 (12) and (13).

o

All records, memoranda, correspondence or other documents and written
evidence and communications verifying, establishing and confirming that the
compact you recently executed to authorize class III gaming on the approximately
75 acre parcel of land [on which the Santa Ynez Band of Mission Indians, calling
themselves Chumash] are operating a class III gambling casino, and which
documents and investigation establish that site is eligible “Indian lands” as
required by Article 4 section 19 of the California Constitution.

Please include with these records, documents, correspondence and information any and
all Indian lands eligibility determinations made by or for the State of California or
determined by any other California State agency or officer or by any person or agency of
the United States Federal government.

A Wz 55 %W&g

James E. Marino
torney for “No More Slots”
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